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Gandhinagar Commissionerate
--·---------·-·------·-•---· -•

.,
I

&I cfl i;,J efi d T cfiT rfl1i 3TR 1TT1T / M/s Shri Ganesh Developers, Shop No. 7, Block No. 7 44,

('i:f) Name and Address of the Rakanpur Char Rasta, Village-Rakanpur, Taluka-Kalol,
Appellant Gandhinagar, Gujarat

l? fazr ft-sn?gr k rials sis aar? it azsrsn?gr a ft zqnff aatg +7
sf@alt Rt srfl srrarg-terrratr@aamar?z,#fh a?gr a fasgtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) hr4ta 3rad gr«cm sf@Ru , 1994 Rt ear sraa Rt aarg mrmtia i gain err Rt
-arr h rzrirup h siasfa gdru mar reftPa, rdrar, flu iat4q, Tua fen,
tfr if, far tr srar, ti+i, &flt: 110001 Rt Rtsft afez:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section '35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) <fN ma ft gtf ardsa aft z I f.-l efi 1 { WR if afr ugrr ur 37r #ta# i at ff
'4-{0$illl{ ~~'4-{0$llll{ -?j' l=ITT'f ~ ~ g(): lfflT ii', !TTffst zrwrr iaz a f#ft arzaa ii
flssrrgr #Rtfr ha g&z

_:;-:--...,
I case of any 1oss of goods where the toss occur in transit, ·3las&t, a

warehouse or to another factory or from one warehouse to another/gyjf6 ghgg'i@re
of ·processmg of the goods m a warehouse or m storage whether 1r~~~fac~"-"'~" ArJ,,-'

h \ ''{• ~ "' r,ware ouse. \% - $%o,. .-:.
. '-.., •c ,. ·0~<1o

---... ......:!:,__,.....
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty-.

('£!") atfct1:r '3,9 lcfrl cfr- '3,9 lc:{'1 geem h grarr # fc stset#feer ft n&?sit sear itz
arr qifr gal RI cfi ~. ar:fm- % IDU '9Tft:cr at amTT aTa Rf@ sf@elf (i 2) 1998
rr 109 arr fgn Pg mgz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and ::-;uch
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ '3,911:{1 .!{rl1 (ar:fm") f.?1<n-11ctffi, 2001 a fur 9 a siafa [ff&e ya ier <u-8 if <fr
~ #, fflq srr 4ft srr )fa faiaRha fa-r?gr u sf s?gr ft tat
R@zit h Tr 5Ra sraar fat mar arfegu sh arr atar < #r gr gf sia mu 35-~ if
feafRa#r g«ratka4 hrr±lsr-6 tar Rt #fa #ft 2flafg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a sear hrer sgi ira z4 are? qr 3qtm ~tatst 200/- ft 4rat ft
'5-lTT!,' st szi iaa v4 raksntar grt 1000/- ftRt 4rat ftst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

miTT~'~ '3 ,9 I c:{.-i .!{rP 1:!;cr ~cffc!l~ di 41 ffi ll~ %m ar:fm-:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{tr sarea rem sf@2fa, 1944 Rt enT 35-4/35-< h iasfa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

~ f© ~ "' "'' .._ -A- -. .....P.-.- -.......A--;;. .,- ,--(2) -3'tfi d 9 'oi&c:{ lf ~~cfi 3frn9T "f•I 2'1•-t1<'1, o-t'W'll cfi lfT1-!7f lf <Wi l ~, "f,.-,;;1q

'3 ,9 I c:{.-i .!{rl1 -q;cf~ 6141 ffiratf@law (fez) ft 4frr fr feat, Ql-1 c:{ I ii I c:{ if 2nd lITrTT,

il§l-!le1"'1 'tfcfrf, 3fm:c!T, iill..U:Z.-ilil:Z, 6iQl-!c:{li!lc:{-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadn1plicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ p~~j;,::demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp0_(ti}e:Ly:-:.i:>1t~ orm of
crossed bank draft in favour of Asstt. Registar of a branch ot..a:f1f,v1w.mJ.n -i~ u bliciq •-~ ~ .f.~:➔~~ i~
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ~wtr ii#qr?gii mrmt?gr ~tar tm~~ 3fiG:J?r ~ fa Rt« mrgar37fa
it a fan sr arReg sraga gu sf f fa -c:rtr m -?t- m ~ ~ "lf~~ 31cf1J14
+urn(f@tarRt vssh qr ah£trat #t vmmar fan star

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to _the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100 /- for each.

(4) ·1r1tar grca sf2fr 1970 zen tijf?era tst -1 k ziafa fefff 3rr 3=

mat zT7sr?gr zrf@fa [fa qf@2)atzri p2)a ft mafa 6.50 11it ;:_r,f rT-!77.fFl'-l

g«ca Renz arrztr afeu
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( s ) z sit if@rmat cJ?t- f.:14 -;j 01 mcrm f.t4i:rr cf.t- am: m tr staff« far arar ? st fl
gen, aft saran geesviata zrfft znrarf@4wr (4raff@f@e) f71, 1982 # f@a

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar green, #a grai [ea qi hara zrfflr rnraf@aw (R@ez) uh 1fa zflttr
ii cfidolfl-lill (Demand) qi is (Penalty) cnT 10%.qa sr mar 3flarf ht gr«if, 3rf@laa qa -:iTTlT

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{tr3Ta rcea sit hara a siavfa, gR@a gt a#erft l-fiir (Duty Demanded) I

(1) is (Section) llD ~~f.:rmfta-ufu;
(2l tw:rr~me~ cf.t-~:
(3) +dz AR2fitafr 6 hag eruf

For an appeal to be filed before the CESTAT, 10% of the Duty &. Perrnlt~,.
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. IL may be noted Lhal lll('
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) w r?gr a #fa sfl If@eawrrwzt green srzrar greena au fa(fa gt at ii fu mu
green # 10% par r st sagi #aa awea(fa gt aa aw310% par w Rt stat 2

- ·· In view of above, an appeal against this order shall lie befoy .ctWsc1.i~fuJ.;l • al on
payment of 10% of the duty den:ia.i:de~ wher:, duty or duty and perl.~a(~";~~};[_i_-~!·'1:~f .Il l'.

or penalty, where penalty alone 1s m dispute. ¥ ~ ~~-;!~ ; ;;
.,- des so

. \ -~~ -l=o ~;,,;_;) t· _;ff
\\.'<'"• '\-,.~~- _,)/,#7

a ·
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FNo. GAPPL/COM/STP/1423/2023

314)fz1 3II?I / ORDER-IN-APPEAL

The present appeal has been filed byMis Shri Ganesh Developers, Shop No.

7, Block No. 744, Village-Rakanpur, Rakanpur Char Rasta, Taluka-Kalol,

Gandhinagar, Gujarat-382721 (hereinafter referred to as "the appellant") against

Order in Original No. KLL DIV/ST/YOGENDRA S-INGH RAWAT/171/22-23

dated 28.12.2022 [hereinafter referred to as "impugned order"] passed by the

Assistant Commissioner, CGST and Central Excise, Division- Kaloi,

Commissionerate: Gandhinagar [hereinafter referred to as "adjudicating
authority].

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing services falling under the category of Renting bf Immovable Property

service and Works contract service and were registered under Service Tax

registration No. ABRFS5004JSD002. As per the information received from the

Income Tax department discrepancies were observed in the total income declared

by the appellant in their Income Tax Return (ITR) when compared with Service

Tax Returns (ST-3) filed by them for the period FY. 2016-17. In order to verify,

letters & emails dated 01.10.2021, 08.10.2021 & 11.10.2021 were issued to the

appellant calling for· documents i.e Balance Sheet, Profit & Loss Account, Income

Tax Returns, Form 26A & Service Tax Ledger etc. for the period F.Y. 2016-17.
They did not file any reply.

0

2.1 The jurisdictional officers observed that the services provided by the 0
appellant during the relevant period were taxable under Section 65 B (44) of the

Finance Act, 1994 and the Service Tax liability was determined on the basis of

value of'Sales of Services' under Sales/Gross Receipts from Services shown in the

ITR-5/Form - 26AS and Taxable Value shown in ST-3 return for the relevant
period as per details below :

Table-A
(Amount in Rs)

Sr. No
Details F. Y. 2016-17

I Taxable Value as per ITR data 20,77,664/
2 Taxable Value declared in ST-3 return 7,06,848/
3 Difference ofvalue mentioned in 1 & 2 above 13,70,816/
4 Amount of Service Tax along with Cess (@ 15%) not

32O5,622paid / short paid %# .A a r
a "-w a
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FNo. GAPPL/COM/STP/1423/2023

3. Show Cause Notice vide F. No. V/15-02/SCN/Ganesh/21-22 dated

14.10.2021 (in short 'SCN') was issued to the appellant, wherein it was proposed
to:

► Demand and recover service tax amounting to Rs. 2,05,622/- under proviso

to Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section

75 of the Finance Act, 1994;

► Impose penalty under Section 77(1)(c)(i), 77(1)(c)(ii), 77(2) and 78 of the

Finance Act, 1994;

4. The SCN was adjudicated vide the impugned order wherein the demand for

Rs. 2,05,622/- was confirmed under Section 73 (1) of the Finance Act, 1994

alongwith interest under Section 75. Penalty amounting to Rs. 2,05,622/- was

0 imposed under Section 78 of the Finance Act, 1994 alongwith option for reduced

penalty under proviso to clause (ii). Penalty of Rs. 5,000/- was imposed under

Section 77(1)(c)(i) & 77(1)(c)(ii) of the Service Tax Rules, 1994 respectively.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

· ► The appellant is a partnership firm, having Service Tax Registration No.

ABRFS5004JSD002 and are engaged in providing services falling under

Renting of Immovable property service.

O ► Appellant are registered service provider & discharged all tax liabilities

regularly. Their only income has been renting income. Rent received is from

two types of properties. When the rent is from commercial property, it is

liable to service tax and due tax is paid thereon. However, when rent is

received for residential property, no tax is payable, being negative service

under Section 66D (m).

Page 5 of 12 +'

► It must be noted that once the service is in negative service category, the

onus to prove taxability shifts to the Department. The department, with

evidences, must allege that the transaction is not covered under negative

service. This is clearly different from claim of exemption. However in facts

of present case, Department did not discharge its burden to prove that the

rent was not from residential property. The orde · count alone.
$2%,

r;,-• lr_► They also submitted that for the period fro ·y1 30-09-2016 the
7..
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return was to be filed on 19-10-2016 the period of five years would expired

on 25-10-2020. The notice is dated 14-10-2021. This is also prior to the

period covered under extension ordinance. Thus the demand for the period is

beyond five years and hence cannot be sustained.

► It is settled principle that when the department intends to demand tax, the

onus to allege and prove that there was taxable service is on the Department.

This onus must be discharged. There cannot be any presumption about the

transaction being taxable. For this reason alone the notice is required to be
set aside.

► Thus the property, when used for residential use, no service tax is payable.

This is not exemption notification where the onus to prove eligibility shift on

the appellant. This is negative service list and hence the onus to prove that

our services were taxable would be squarely on department.

► Without prejudice to above, we have enclosed list, entry-wise, showing the

rent received from residential properties. The total rent so received is Rs

6,94,800/-. These tallies with the amount of difference shown in the notice.

0

► They also enclosed copies of each invoice in the list, copies of municipal

assessment orders showing the property to be used for residential purpose,

invoices of Electricity company showing use as residential. These evidences

clearly establish the nature of rent income. Thus the entire difference on

which demand is made is in respect of rent received from residential O
properties. Such service being negative service is not taxable. The demand
therefore cannot be sustained.

► When the demand is not sustainable, questions of interest or penalties do not

arise. Appellant has correctly paid the tax and filed returns. The order cannot

be sustained and must be dropped. Even otherwise the issue is legal in

nature. The service is clearly non-taxable service and hence no tax can be

demanded. The demand is also time barred. Hence, the appellant requested

to set aside the impugned order with consequential relief.

6. Personal Hearing in the case was held on 11.09.2023. Shri Shridev J. Vyas,

Advocate, appeared on behalf of the appellant for the hearing and reiterated the
· _ ~-in,,,..,

submissions made in the appeal memorandum. He also$ibritteggt at the appellant

fl ,.J? f(4};,, \ t).e J ±%
M :2 r ·.
2 -± 'j]-··------------urn-=...i"€.g"gr
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was from renting out of residential property· on which no service tax was

applicable. The appellant had submitted reply to the adjudicating authority which

had been ignored and the order has been passed on ex-parte basis. Therefore, he

requested to set aside the impugned order.

6.1 On account of change in the appellate authority Personal Hearing was once

again scheduled on 10.10.2023. The appellant replied vide e-mail dated 13.10.2023

wherein they submitted that they have made their submissions vide earlier Personal

Hearing and the same may be considered for deciding the appeal as they do not

wish to submit further submissions. Accordingly, the above e-mail of the appellant

was taken on record and the appeal was taken up for disposal.

0 7. It is observed from the case records that the appellant were registered with

the service tax department and have filed their Service Tax Returns (ST-3) during

the period F.Y. 2016-17. 'However, the SCN in the case was issued only on the

basis of data received from the Income Tax department without classifying the

services provided by the appellant which implies that, no further verification has

been caused so as to ascertain the exact nature of services provided by the

appellant during the period F.Y. 2016-17.

0

7.1. Here, I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX&STWing Room No.263E,
North Block, New Delhi,
Dated- 21October, 2021

To,
All the Pr. Chief Commissioners/Chief Commissioners of COST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities
reg.

Madam/Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and ser it@fie. ns only after
proper verification offacts, may be followed dilige1rz1kf;0;fpf.::Cf'~· ,;~ mmissioner
/ChiefCommissioner (s) may devise a suitable mechlil#is$ t , mi.@e nd prevent
issue ofindiscriminate show cause notices. Needless tg@ktf@auy5l such cases»»!

"o , ·o'
• Page 7 of12· 2
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where the notices have already been issued, adjudicating authorities are expected to
pass a judicious order after proper appreciation offacts and submission of the
noticee

Examining the specific Instructions of the CBIC as above with the facts of the

case, I find that the SCN in the case has been issued mechanically and

indiscriminately without causing any verification and without application ofmind,

and is vague, being issued in clear violation of the instructions of the CBIC
discussed above.

8. It is further observed from the documents submitted by the appellant that

they have filed their ST-3 Returns regularly during the period F.Y. 2016-17. This

implies that the appellant have made complete disclosures before the department

and the department was aware about the activities being carried out by the

appellant, and these facts are not disputed. However, the demand ofservice tax was 0
confirmed vide the impugned order under proviso to Sub-section (1) of Section 73

ofthe Finance Act, 1994 vide the impugned order, invoking the extended period of
limitation.

8 .1 In this regard, I find it relevant to refer the decision ofthe Hon'ble Supreme

Court of India in the case of Commissioner Vs. Scott Wilson Kirkpatrick (I) Pvt.

Ltd. - 2017 (47) S.T.R. J214 (S.C.)], wherein the Hon'ble Court held that " ...ST-3

Returns filed by the appellant wherein they . .. . Under these circumstances, longer

period of limitation was not invocable".

0
8.2 Further, the Hon'ble High Court ofGujarat in the case ofCommissioner Vs.

Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

ruled that "if, prescribed returns are fled by an appellant giving correct

information then extended period cannot be invoked".

• I also rely upon the decision ofvarious Hon'ble Tribunals in following cases:
(a)

(b)

(c)

Aneja Construction (India) Limited Vs. Commissioner ofService Tax,
Vadodara [2013 (32)8.T.R. 458 (Tri.-Ahmd.)]

Bhansali Engg. Polymers Limited. Vs. CCE, Bhopal
[2008 (232) EL.T. 561 (Ti.-Del.)}
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In view of the above findings and following the above judicial pronouncements, I

find that the impugned order was passed in clear violation ofthe settled law and is

therefore legally incorrect, unsustainable and liable to be set aside on these grounds
alone.

9. I also find that the adjudicating authority has recorded at Para 15 of the

impugned order, that opportunity for personal hearing was granted on 14.06.2022,

12.12.2022 and 22.12.2022 but the appellant neither appeared for hearing nor

asked for any extension and did not file any written submission. The adjudicating

authority had, thereafter, decided the case ex-parte.

0

9.1 In terms of Section 33A (1) of the Central Excise Act, 1944, (made

applicable to Service Tax vide Section 83 of the Finance Act, 1994) the

adjudicating authority shall give an opportunity of being heard. In terms of sub

section (2) of Section 33A, the adjudicating authority may adjourn the case, if

sufficient cause is shown. In terms of the proviso to Section 33A (2), no

adjournment shall be granted more than three times. I find that in the instant case,

three adjournments as contemplated in Section 33A of the Central Excise Act,

1944 have not been granted to the appellant. I find it relevant to refer to the

decision ofthe Hon 'ble High Court of Gujarat in the case ofRegent Overseas Pvt.

Ltd. Vs. UOI - 2017(6) GSTL 15 (Gu}) wherein it was held that:

0 12. Another aspect ofthe matter is that by the notice for personal hearing three
dates have beenfixed and absence ofthe petitioners on those three dates appears to
have been considered as grant of three adjournments as contemplated under the
proviso to sub-section (2) ofSection 33A ofthe Act. In this regard it may be noted
that sub-section (2) ofSection 33A ofthe Act provides for grant ofnot more than
three adjournments, which would envisage four dates ofpersonal hearing and not
three dates, as mentioned in the notice for personal hearing. Therefore, even if by
virtue of the dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant oftwo adjournments and not
three adjournments, as grant ofthree adjournments would mean, in allfour dates of
personal hearing."

Considering the facts of the· instant case with the legal provisions and the order of

the Hon'ble High Court, I find that the impugned order has been passed in

violation ofprinciples ofnatural justice and is legally unsustainable.

10. I also find that the appellant have, in their ap .ea' orandum and in
, c"r,, ?

additional submission, submitted various documents~.J~[,f~iBi~.:.i;,;§)fi{i nee Sheet and
• #%%ew }e

P&L Account, Reconciliation Statement and det fg$} o&$ervl? Tax payment
6%, es$

«o •Page 9 of12 > -
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challans for the relevant period. They also submit that during the period F.Y. 2016

17 they were engaged in providing services related to 'Renting of Immovable

Property'. During the period they have rented their properties for Commercial as

well as Residential purpose. Further, in respect of the income received from

properties rented for Commercial purpose they have declared them in their ST-3

Returns and paid the requisite amount of Service Tax, these facts are not disputed

by the department. Regarding the income earned from renting of immovable

Properties for Residential purpose they have claimed exemption from Service Tax

in terms of Section 66 D (m) ofthe Finance Act, 1994.

10.1 I also find that as per the Balance Sheet/Profit & Loss Account submitted by

the appellant for the period F.Y, 2016-17 the total Income was shown as

Rs.20,77,664/-, this figure is tallied with the amount reflected in the SCN and

impugned order. Further, as per the reconciliation statement submitted by the

appellant it shows that during the period F.Y. 2016-17 they have paid total Service

Tax amounting to Rs. 2,06,257/-. This f~ct is also corroborated with the details of

duty payment challans submitted by the appellant. From the above it also emanates

that during the period F.Y. 2016-17 the appellants have paid service tax on a total

taxable value of Rs.13,82,864/-. Considering the said taxable value of Rs.

13,82,864/- as Net taxable value, the differential value i.e difference of

Rs.20,77,664/- and Rs. 13,82,864/- comes to Rs. 6,94,800/-.

0

10.2 As per the Profit & Loss Account for the period F.Y. 2016-17 submitted by O
the appellant, I find that for the Head- Income they have declared an amount ofRs.

6,94,800/- as Income from 'Renting of Property for residential purpose'. They

have also declared an amount of Rs. 13,82,864/- as Income from Renting of

Property for Godown Purpose. As claimed by the appellant, the relevant portion of

Section 66 D (m) oftheFinance Act, 1994 is reproduced below:

SECTION 66D. Negative list ofservices.

The negative list shall comprise of thefollowing services, namely :-

(m) services by way ofrenting ofresidential dwellingfor usg-qgresie.
•i

!I:
\
\

'-.
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Upon examining the above legal provisions with the facts of the case, I find that

Services provided by way of renting of residential welling. for use as a residence

are exempted from the leviability of Service Tax in terms of Section 66 D (m) of

the Finance Act, 1994.

0

11. In view of the above discussions, I am of the considered view that during the

period F.Y. 2016-17, the income amounting to Rs. 6,94,800/- earned by the

appellant as 'Income from Renting of Immovable Property for residential purpose'

is exempted from the levy of Service Tax in terms of Section 66 D (m) of the

Finance Act, 1994. Further, it is also apparent that the appellant have paid Service

Tax on the remaining amount of Rs. 13,82,864/- as discussed supra. Therefore, the

demand of Service Tax amounting to Rs. 2,05,622/- confirmed vide the impugned

order is unsustainable on merits as well as per law: As the demand fails to sustain,

the demand of interest and penalty also fall.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. slfeaaafgrafal n{ er4taa Pzrl Gqla ahafaruaraat
The appeal filed by the appellant stands disposed off in above terms.

rintendent (Appeals)
Appeals, Ahmedabad

%°
7ri st

311z1#a (31feT)
2

Dated: 9s"oct, 2023

By REGD/SPEED POST AID

0

To,
Mis Shri Ganesh Developers,
Shop No. 7, Block No. 744,
Village-Rakanpur, Rakanpur Char Rasta,
Taluka-Kalol, Gandhinagar,
Gujarat-382721.
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Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad;

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar;

3. The Deputy /Asstt. Commissioner, Central GST, Division- Kalol,
Gandhinagar Commissionerate;

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website;s.Guard fle;

6. PA File.
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